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ABSTRACT 

Scientific investigations of the relationship between 
race and rape have been flawed by the acceptance of official 
statistics and have been influenced by prevailing myths about rape 
and race. This paper proposes a theoretical framework for 
understanding rape and race. The thesis is presented that only the 
black victim of sexual assault is viewed by society as a legitimate 
victim. The society is able to neutralize such assaults against black 
victims by denying the responsibility of: the perpetrator, denying 
that the black woman was injured by the assault, and denying that 
such assaults constitute victimization o£ black women. Historically, 
this has been supported by the legal system which treats white and 
black rape victims differently. Public reports, serious treatment in 
court, criminal charges, and court sentences are less common when 
black women are raped. Further research is recommended to explore the 
impact of slavery on the victimization of black females and the 
influence of the patriarchal system in legitimizing the victimization 
of all women. New models must be developed for understanding a}** 
categories of race and rape. Statistical information and references 
are provided. (Author/VH) 
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RACE AND PAPEs THE BLACK NOHAN AS LEGITIHATE VlCTlH 

ABSTRACT 

Scientific ir^vestigat ions of the relationship of race and rape h4v« 
been leriausiy flaiied by acceptance of official statistics and h«v« been 
influenced by prevailing lyths about rapt and race. This paper propoivs a 
theoretical fraeeMork for understanding rape and race. Tht thesis is 
presented that the black victia of sei'ual assault ic vitMed by socitty as 
a legitiaate victia. An exaaination of the viens of black sexuality and 
the his:orical lack of protection of the black feaale by ttther the lam 
or the societal response support this thesis. 
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INTROOUCTION 

Thfre hav» b^cn fcM icitntific txajinationi of th« raUtionihip of 
rapt and raca tn tha ractnt dtcadt although rattarch and uriting on thi 
topic of rapt in dtntral hai incrtaitd ^totctricall y. Ptrhapi tht legacy 
of lynching of blacki accuitd of tht rapt of nhita notcn and a history of 
ditcritination in applying judicial lanctioni* ^ rcdulted in tht 
Mithdranal of atttntion frot thii ^ lubjtct. Tht fen acadetic 

invest igati ont which have occurred havt bten flawed by acceptance of 
official statistics regarding race and rapt or havt cott undtr tht 
influence of prevailing tyths about rapt and ract. This paptr Mill 
propose a theoretical fraeeMork for understanding rape and race« 

Statistics on rape and racet 

There are tany difficulties mth establishing valid eeasures oi tht 
actual incidtnct of stxual assault. The reasons for this have been 
discussed in depth elseiihert,' ^ " Estieates of the percentage of rape 
cases Mhich are reported and shon up in official statistics range froa \01 
to 40X. Host researchers support the assuaption that, at the least * aora 
cases go unreported than are reported. It is also apparsnt that the 
saapla of rapes reported to the Ian enforceaent officials i% not an 
unbiased and representative one.* Nhere r£ce is concerned the questions 
about the validity of the data increase because factors nhich influence 
reporting aay ba different for blacks and nhites.' * 

Host criainological research on rape reveals that rape is priaarily 
an intraracial phenoeenon.* In virtually all studies ne find that 

blacks represent a disproportionate share of both victias and offenders in 
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coapanson to their representation in the population. In the vict i aization 
surveys 3;X of the rapes nera perpetrated against black feaales.*^ Tha 
Unifora Criaa Reports*' reveal that 48.91 of those arrested for rap« in 
1963 Mere black. Recently soee research has focused on a reported 
increased rate of interracial rape nhere the offender is black and the 
victia is nhite.*^ laFree presents a table suaaarizing the frequencies of 
interracial rape froe 1958-1977 reported tn studies based on criets knoNn 
to the police or victieization surveys. He concludes that reported rapes 
of Mhite Moeen by black een have increased during this period.** But 
laFree eakes a serious error in leaping froe inforeation on reported rapes 
to discussion of the reasons for increases in actual rates cf black on 
Mhite interracial rape. One does not knoM whether the reported increase 
reflects a true increase or differences in research design, regional 
variations, or changes m reporting practices. For exaeple, black noeen 
eay be less likel; to report rape by nhite een or both black and nhite 
Moeen eay be less likely to report rape by nhite een. 

tynn Curtis** contends that black xoeen eay be less likely to report 
rape by Mhite een and that the rate of rape of black noeen by Mhite een is 
probably higher than official statistics reveal. La Free challenges this 
notion, cUieing that the national victieization data, Mhich use a randoa 
saeple household survey technique, reveal a Ion rate of Mhite on black 
rape.*^ Nonever, Gove, Hughes and 6eerken»'^ question the validity of 
dramng conclusions about rape based on the Bureau of the Census 
Victieization Surveys.** In victieization surveys fen rape cases eake it 
into the saeple. In fact, in the actual interview, rape is never 
specifically eentloned and the probes used to are inadequate to explore 



thift subject. 6ovt £t.. il.. concludi that 'victimization survtys appear to 
09 unable to Maiurt rapt adequately.' These LEAA victieization 

surveys eay be less susceptible to nonriport biases then police records, 
for ex«<eplei but La Free too easil/ diseisses concern about black noeen 
underreporting interracial rape. Even the authors of the LEAA analysis of 
Rape Victimization in 26 cities go to great lengths to point out that 
although surveys are not hindered by (n)lice rccordiag bias, -'the extent to 
Mhich black and other minority xoeen ere eore reluctant in survey 
interviens to report inter-raciel rapes than they are to report mtra- 
racial rapes remains an open question . 

Clarification of these issues Mill come from sensitive randoc saeple 
surveys. The faith in current official statistics is supported by and 
supports myths about rape and race. 

Prevailing myths ibout rape and rac^i 

According to Angela Davis in Women. Race and Class . recent 
scientific investigations "suffer (undtr) the influence of racist 
ideology,* an ideology nhich facilitates the portrayal of the rJ^' «t as 
black.*' 

One of the norks that Davis critiques fur its treatment of rape and 
race is Bronnmi 1 ler 's Against Our Hill: Hen, y^mtn and Raee.^ ^ Davis 
clai&s this book played a 'part in the resuscitation of the old racist 
myth of the black rapist.* Davis chronicles hon books by Bronnmiller, 
Russell,^* ^nd others focus on rape by men of color and hon one autnor, 
NacKeU^r,^' erroneously ctaims that 901 of all reported rapes are 
committed by black men. 
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Wore recently, Bart an(: O'Brien *• in an leportant Mork on resisting 
rape contribute to the eyth of the brutal black rapist and in so doing 
einieize the rape of Moren by nhite een. Generalizing froe a nonrandom 
saeple, the authori st.Ue that soee of the eost distressing cases nere 
those of blark woeen raped by black een. These woeen, they report, nere 
eore likely tc be attacked nith itea^ons and subjected to repeated acts of 
sexual violence.** While Bart and O'Brien do recognize that the black 
Moeen included in their study nere eore Milling than Mhite noeen are to 
report rapes by black men, they uses this significant information to 
justify increased report»tig nf rapes committed by black men,»^ not to 
question the validity of comparing information about black on black rapes 
to other victie-of fenr^er racial configurations. They argues lor increased 
attention tn black on black rape contending that Davis and others in the 
•male dominated left* focis on the rape of Blacks by whites, excluding 
rape by black males due to embarrassment because the 'proletariat are not 
supposed to be the oppressors. *»» But they do not explain that the 
reported rapes of black Momen by black men may be a biased sample of the 
most brutal rapes nhich are sore likely to be reported antf do not question 
if rape by nhite men is less likely to be reported. 

logard an explanation of race and raoei 

It appears that to explain rape Bart subscribes, as BronneilUr did. 
to a subculture of violence theory. This theory is particularly geared to 
an explanation of rape committed by black men. According to this theory, 
developed by Wolfgang and Ferracuti,*^ the subculture of violence 
encourages and even requires the use of physicai aggression as a 

S 
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dMonitration of •atculinity and toughnttf. For loner cUtt sale youth 
tht Nay to bt a san say b« through "aachitao* or hypffraaiculinityi oi 
Mhich fttxual aggression is a part.»» Support for this explanation of 
rape rests m large part on acceptance of official statistics on rape 
which depict it as a criss priearily coeeitted by those of Ion 
socioeconomic status, particularly blacks. 

H| hoNC^er^ sexual assault occurs Mith great frequency^ in a Mide 
variety of fores, and in all socioeconomic groups and strata of society 

r 

anu does not aUays involve other physical violence,** a phenoeena Mnich 
has a broad cultural basis eay have been eisclassif led «s subcultural. 
Behaviors nhich have been seen as being rooted in a subculture of violence 
•ay have a stronger relationship to the larger social systee. A social 
theory of sexual assault rests on the preeise that sexual behavior 
^including rape), is a sociological and cultural force.'* Sexual assault 
can then best be understood mthin a fraeeMorfc of culturally induced 
values — noreative systees. Sexual behaviors are a reflection of the 
underlying values and consequent nores of the society. They are part of 
tite custoes and «ay be syebolic acts whose eeanings, for the eeebers of 
the culture, can be interpreted. A cultural theory of sexual assault 
holds that there is an underlying value systee mhich encourages and 
promotes sexually assaultive behavior in certain situations and that 
eeebers of the culture support nores which uphold such behavior. 

Studies af patterns of sexually assaultive behavior indicate that 
there are nores governing sexual assault.'* There are reoccurring 
situations in a culture Mhich permit or encourage rape, for example, 
during military victory, as discussed by Brownmi 1 1 er . In some culturss 
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sexual assault occurs in ceremonial circumstances.'* In certain 

circumstances, Mith certain victims, and in certain situations sexual 
assault IS called for by some cultures. So it may be that sexual assault 
of blacks and whites in our society is guided by the norms governing 
sexual interaction between blacks and whites in everyday lile. 

This relationship between social structure, culture and sexual 
assault has not been clearly articulated in the literature. Research by 
Sanday reveals tho benefits in pursuing this area. She has studied the 
incidence, meaning and function of rape in a cross-cultural sample of 
tribal societies, her data suggest that, Vape is a part of » cultural 
configuration which includes interpersonal violence, male dominance and 
sexual separation.**^ 

An examination of rape and race eay benefit from an attempt to 
understand the cultural configuration which encourages and discourages 
rape of black and white Moeen by black and white men. To best understand 
the social and sexual relations of black', and whites one must begin with 
an exaaination of sexual relations during the time of black fkiric^n 
slavery m the U.S., tn the I8th and I9th centuries. The condition of 
slavery imposed on blacks m the United States clearly had a significant 
impact on the norms surrounding relations between the races. According to 
Berry a i Blassingame,** 

Slavery. . . Mas the major determinant of American race 
relations... <it) led to Jim Crow laws... to discrimination 
in the dispensdtion of justice, to mythf about interracial 
sex, and to economic and political oppression. 

In regard to black aen we shall see how contacts mth white females 

were perceived as threatening to the prevailing social order and Mere 

viewed as sexual assaults, -for nomen,* as 6erder Lerner has shown in her 
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work on •Black S^ooen m tht United States,"*^ and in Tht Creation of 
Patriarchy, ^» 'tntlavtaent inevitably aUo eeant having to perfore sexual 
services for their easters or for those whoa their easters eight designate 
in their stead.' Enslaveeert, for M04en, eeans sexual exploitation. As 
a review of the history of slavery in the U.S. mil show sexual assault 
war; very such a part of the black feaale slaves exptr i ence. 

The institution of slavery, therefore, can provide a cultural 
context for understanding black-Nhite sexual relations and the incidence 
and nature of sexual assault of black feaales in the U.S. The black 
feeale case to be viewed as a legitieate (culturally approved) victia of 
sexual assault. 



THE BLACK FEHflLE A S LEGITIMATE VICTIH 

f«ei^ and Borge$*» develop a theory of the legitieate victie of sexual 
assault* They content^ that "certain groups of individuals are viewed as 
legitieate' victtes having diainished justification for coeplaint if they 
are vie t leiz ed. This approach to understanding sexuil assault can be 
helpful in understanding the rape of black Moaen in the U.S. 

Heis and Borges rely heavily on Sykes and Hatzas "techniques of 
neutralization"*' tc develop their theory of the legitimate victie. Sykes 
and Hatza assert that rule breakers rely not on subcultural value systeas 
but take froa the doainant culture itterpretations and definitions of 
their situations which perait and prepare thea for coaattttng a delinquent 
act and for justifying their actions: in effect neutralizing thea. 
According to Sykes and Hatzat 

(Thes<j ) definitions of the situation represent tangential or 
Q qlancin? blows at the doainant noraative sys^ea rather t^an the 



creation of an opposing ideology and they are extensions o^ 
patterns of thought prevalent m society rather than soeething 
created de novo.** 

That IS, techniques of neutralizat xu.i do not represent values or 
noras of a contracul ture but rather thn extension of doainant group values 
and patterns of behavior. Sykes and Hatsa divide the "techniques of 
neutralization" into five aajor types. Following the lead of Weis and 
Borges the first three types are utilized for analysis herei 

A. denial of responsibility, 

B. denial of injury, and 

C. denial of ;:he victia. 

It is lapo^tant to note that these three definitions of the situaticn set 
the tone not only for the ^ctor <the rapist) to prepare to coaait a 
rape and justify it, but also influence the social and legal reaction to 
rape. That is. the definitions of the situation are ured not only by the 
r-?ist to justify behavior but by the society to excuse it. These 
definitions can be applied to all rape incidents and aay be used to 
explain the particular status of the rape victia (black or white) in 
society. How the techniques of neut. al i jat i on are particulariy laportant 
to explaining the sexuol assault of blacV feaales and the social response? 
to black rape victias is discussed here. 
A. The Denial of Responsibility 

Deni.^1 of responsibility refers to redefining the alleged perpetrator 
as lacking responsibility. This denial of responsibility can be based on 
the claia that the deviant behavior was ^n accid.-nt or Mas actually forced 
on the actor, or the claia that outside forces drove hu to it. Here, the 
individual and the society views the "offender" as 'acted jpon rather than 
acting. U regard to rape, this neutralizing technique aay be based 
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on the notion that a aan cannot help hiaseH in certain circu«f tances 
(I.e. I he cannot control his iapulset). In essence, the offender it no 
longer seen as responsible and is converted into the vittit. 

As this applies to rape of black feaales, based on the tradition %st 
forth in this paper, thtf situation in Mhich a aan rapes a black noaan say 
be redefined into one nhere it is viewed that the victia provoked the rape 
by htr sexual nature, accessibility, end "eoral looseness.' Thereby, the 
fact of rape is denied due to .resistible lepulse of the rapist nhich 

Mas caused by what it perceived as theHslack Moaan's provocation. 
B. The Denial of Injury 

This technique for neutralizing rape does not involve the denial of 
force but the denial of hare to the victie or to society. This drnial 
results in a decision that the incident alleged by the victie shall not be 
called 'rape.* This technique of neutralization involves redefinition of 
the situation to convert the deviant act into one which is defined as not 
hareful to anyone. 

The denial of injury justification revolves around these theeest 

1. sex in any fore is aluays pleasant 

2. if a Moean has had previous sexual experience sue Mill Hant eore 

3. Moeen like to be force'j in sexual encounters 

Whil? these theees can be used to neutralize rape of Moeen of any race 
they have increased salience for coeplaints of rape ea^e by black Moeen. 

If black Moeen are viened as always desirous of sex, then sex in any 
fore Mill be viewed as acceptable to black Hoeen and the charge of rape 
denied. The belief that black isoeen are unchaste, eore sexually 
proeiscuous and sexually active at an earlier age than Mhites has its 
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roots in slavery.'** •» This belief contributes to the denial of injury to 
the victie: "She has had sex before, this tiee could not have been to bad 
for a n-^n-virgin. • 

Also contributing to the denial of it» ury where black woeen «re 
victieized is the Midespread belief that the penis of the black ean tt 
larger toan the Mhite ean's and that a black Moean Mho has had sex Mith 
een of her race it accustoeed to and/or desirous of pain in sexual 
encounter s.»^ The notion of de einieis* ^ enters here both specifically 
and generally. Specificall> the individual is not seen as a victie and 
injury is not vieMed as serious. And, the general injury to society it 
denied and seen as einieal Mhen a black Moean is raped because of her 
social status. 

C. The Denial of the Victie 

Nhen convinced that the victie deserved her victieizati on the social 
response to a rape allegation Mill be to neutralize it or label it f^lte. 
Nhen denial of the victie is operating, it is she, the victie. Mho is 
transforeed into the wrong-doer. 

The victie is seen as deserving her vict i ei zat i on Mhen it is believed 

that! 

1. she provoked it , 

2. she Marranted it because of her bad character or nature. 

This area has euch overlap Mith denial of responsibility. 
Provocation as it relates to perception of black feeales has been 
discussed. There is a belief that tha Moean got Mhat she asked for by her 
behavior . 
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The reputation oi the complainant is critical to the nay in nhich the 
situation Mill be defined. H black Moeen are viened at lepure, spoiled 
property and degraded there Mill not only be a denial of injury but a 
denial that they are victies. Black Moeen eay be ,ieMed as fair gaee and 
Marra ' j sexual advance and also as the aggressors in sexual activity. 
Sieply put, if the black Moean is vieMed as vulgar in her nature, she Mill 
be seen as hiving precipi tated»» it and no seriousness Mill be attached to 
her resistance and her victimization Mill be denied* 

THE SOCIAL-SEXUAL AND LEGAL CONTEXT OF RACE AMD RAPfc 

It IS the precise of the discussion of the "legitieate victie" that 
rape eust not be considered to be a purely, psychologically motivated act, 
but eust also be seen Mithin its social context. The social -se.-ual 
relations Mhich legitimize the olack female victims end a revieM of the 
laM9*provide an understanding of the social context. 

Social-sexual relati ons Mhicb leoitimizcd the black female as victim 
and th g ^jack male as pe roetratort 

To understand attitudes abou^ r,tce and rape Mhich contributed to the 
legitimation of black females as victims and the focus on black males as 
perpetrators, it is necessary to examine the early social and sexual 
relations of the races, Ue Mill examine hoM the myth of black male hyper- 
sexuality and sexual interest in Mhite females developed during the period 
of slavery and suggest that it remains Mith society today, Ue «ti 1 1 
also examine myths about black and Mhite female sexuality, 
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As slaves, black Momen Here sexually accessible to both black and 
Mhite m^les. Black men and Mhite nomen Mere limited to their OMn races in 
sexual choices. The Mhite male prohibited black males and Mhite females 
access to each other. The Mhite male by virtue of his .ocial position had 
access to both black and nhite Momen, This "sexual gain,- as Oollard'^ 
describes it, is crucial to the relationships Mhich developed. Historical 
analysis of race relations m the U,S, reveal that the black person Mas 
thought to be by nature a savage brute," It Mas assv'med that blacks Mere 
inherently disorderly and lac!ied elementary morals. There Mas even a 
racist theory pro«ulgated to reinforce the placement of blacks and Mhites 
in different categorirs of humankind. This Mas the -Sreat Chain of Being 
Iheory,-" the basis for early vieMS on black sexuality. According to 
this theory, ^n nature there Mas an ordered hioi archy of sexual 
aggressiveness. The hypothesis Mas that Mhite- Mere at the top of this 
chiin and blacks beloM them, closer to the orangutan. It nas Letieved 
that male occupants of euch level of the chain sought females of the level 
above them as a means of -moving up the chain, • It Mas argued, therefor**, 
that the black male preferred Mhite Monen as a May of -moving up the 
chain, 

In a review of segregationist thought NeMby*' reveals tb-t the specter 
of omnipotent black sexuality obsessed some Mhite ^en at the time of 
slavery and this is still present for some today, Black males nerc 
viewed as especially virile and capable in the sexual sphere. Their 
sexual dppetites Mere seen as more vigorous and ungoverned. There Mas 
Midespread belief that the penis of the black male Mas larger than that of 
the Mhite male,-* Therefore, it Mas believed, sexual contact betMeen a 
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black «ale and Mhite feaale nould be efpecially, physically dangerous to 
the feaale. 

There also developed aany aytht about black feeale sexuality. Black 
Moaen nere seen by nhites as highly sexed, invariably nelcoeing coitus, 
especially mth nhite nen. It Mas believed that black nosen never 
withheld consent in a sexual encounter. Kovel** contends that the eale 
beca«# preoccupied mth black feeales Mho mere alleged to be sore 
passionate than Mhite feaales Mho Mere tied to the pedestal of chastity 
and virtue. *' 

In generalt then, both sale and feeale blacks Mere seen as sexually 
active and promiscuous. The black person Mas vieMed as lacking any idea 
of eorality, lacking a Aoral instinct. the black individual Mas 
reportedly subject t'^ overpOMering instincts and Mas characterized as 
being sexually laaoral. Stateeents such as "There are no chaste Negroes 
over IS.* and *all the (black) Moeen are prostitutes. .. i t is in their 
nature, Mere fre' ently and openly declared. 

During this period the placeeent of the Mhite feeale on a pedestal 
reached staggering intensity in the Southern United States, according to 
Kovel . The folloMing exaeple illustrates the status of the Mh:te feeale 
in the U.S. South. In Career's book Stars Fell on Alaba ea** a ritual 
performed at the University of Alabaea ujring dance intereissions is 
descr I bed: 

The lights Mould be loMered and flaeing torches earched in by 
young sen. The leader Mould raise his glass <ice Mater) in 
toast, *To Moeen, lovely Moeen of the Southland, as pure and as 
chaste as this sparkling Mater, as cold as this gle«e;ng ice. Me 
lift this cup and Me pledge our hearts and our lives to the 
protection of her virtue and chastity." 



ERIC 



14 

lb 



Historians contend that slavery undoubtedly ispacted on to the 
positioning of the Mhite feaale. Her identification becaee one Mith the 
notion cf -The South* itself. According to Uilliae Cash,** the Southern 
Mhite feeale's status was caused by the tendency to focus upon her as the 
perpetuator of the 'superior Mhite race.* This reinforced an absolute 
taboo on any sexual approach to her by a *Hegro.* And, any atteept by a 
black sale to intieate equality Mas an attack on *Southern Uoeanhood* as 
surely as if she Mas actually violated. Rape of the Mhite Moean by che 
black ean Mas seen as the eost norrible o^ criees, justifying the eost 
brutal punisheent imaginable. 

Fears of blacK sexual aggression Mere exacerbated especially at tiees 
of interracial crisis or Mhen a black conspiracy or uprising Mas rueored. 
As Jordan reports, any act of insurrection or independence by blacks Mere 
seen as sexually motivated. This fear of black sexual aggression 
functioned to justify violence against blacks. 

For the Mhite sale to have sexual interest in the black feeale« 
hoMever, Mas not taboo. And, rape of the black teeale functioned to prove 
continued eastery of the Mhite over black. Although a *defiling of the 
races- (eixing) Mhen the sale Mas Mhite and the feeale black Mas verbally 
deplored, it Mas not treated Mith any of the severity associated Mith any 
interaction betMeen Mhite feeales and black eales.** The black feeale 
Mas subjected to repeated sexual assault by Mhite een, and although there 
Mas soee active resistance on the part of black MOeen,^<» the laMS did not 
protect them. The master society values and norms, in fact, encouraged 
the behdvior of the Mhite males. White men of every social rank had 
sexual access to the black Momen.'» (Bell p. 258). Slave Momen Mere 



frequently the lint sexual partner of nhite tales. According to Kovel'a 

white sales Mere preoccupied mth the bodies oi black feeales. But it ii 

clear that the black leeale wasn't valued, she nas viened as a depreciated 

sexual object nho served as the recipient oi certain 'debased passions oi 

•en who nere ashaeed to act thee out otherwise."'' The black feeale, due 

to her slave status, nas accessible to nhite sales and could be the target 

oi sexual activity that Calvinist trai/iing, prohibited sales to direct at 

Mhite feeales. But this nas not the prieary reason for her victimization. 

According to Steeberi 

black Noeen during and after slavery were an economically 
depressed group subject to the domination of the white caste and 
thus in « powerless position. They were sexially available to 
the easter class (white men) who did not concern thee&elves with 
responsibility for the women's welfare. . .When any group of women 
are in this subordinate position, they suffer sexual abufe froe 
the dominant males. 

This social-sexual explanation of the view of black and white 
sexuality appears to b.» a tenable one, and one which is useful to 
understanding current attitudes regarding blacks and rape. 

With the abolition of slavery and with the changes which have 
occurred over the past century one might expect these relations to have 
changed. A comment reported to this researcher provides a notion of the 
pervasiveness and continuance of these myths about race, sex and rape. A 
detective in the a northern city m !978 expressed the view that, -Rape 
doesn't bother Negro women as much as it does white.- After being 
challenged on this view he replied •Hell, I don't mean there's an inborn 
difference or anything like that, but the way Negroes live is different. 
They have no fimily life. They are all out having sex from the time they 
are thirteen. Sex just comes naturally. • A senior court clerk verified 
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that this was the perspective of many, volunteering that the view among 
•ost of the courthouse is th^t 'blacks want if (rexual relations) more 
and do 'it' more.' Today the attitudes regarding black male and female 
sexuality which originated during the period of slavery are still found in 
the minds of those m positions of power in the criminal justice system. 

The Law, Race and Ra9e 

Historically, the U.S. legal system'* has made a distinction between 
rapes committed by blacks and rapes committed by whites. Protection for 
black victims and white victims were also legally distinct. 

Tie briefs offered m Furman v. Seorgia'* include a history of Prc- 
Civil War punishments for rape in Southern States and Washington D.C. The 
appendix to the Furman v. Georgia briefs includes statutes for sixteen 
states, fifteen of which had separate penal codes for free persons and for 
sNves. In eight of these jurisdictions rape committed by a white male 
was not punishable by death but death was mandatory for cases of rape or 
attempted rape of a white woman by a black man (Alabama, Washington D.C, 
Georgia, Kentucky, Mississippi, Tennessee, Texas and Virginia). In 
Louisiana and Maryland the white male rapist could receive life 
imprisonment m lieu of the death sentence, while m the case of a black 
male the death penalty was mandatory for the crime of rape or: attempted 
rape upon a white woman. In Missouri the punishment for a black was 
castration. In eleven jurisdictions, (Arkansas, District of Columbia, 
Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South 
Carolina. Tennessee, and Texas), laws against attempted rape of a white 
woman were included and this offense was punishable by death if committed 
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by a Slavs but nas assigned a lesser penalty if canaitted by a nhitt aale* 
In both Hissouri and Virqinia castration Mas the penalty for attempted 
rapt of a nhite noaan by a black aan. In every jurisdiction except the 
District of Coluabia and Mississippi, the statutes imposing acrt sevtrt 
penalties applied also to fret persons of color. 

The severity of the rape nas reduced, honever, nhcn it was coeeittcd 
against a slave. In Georgia it Mas stipulated that rape upon a slave or 
free person of color Mas punishable by fine and ieprisoneent at the 

r 

discretion of the court. Seorgia was the only state Mhich specifically 
set iorth this lesser penalty for rape of a black feeale. In other 
states, the absence of eention of feeale slaves and free feeales of color 
in the sections regarding black offenders, hoMever , is conspicuous. It is 
clear that rape of a slave or of a free black by a slave or a free blick 
Mas not punishable by Um. The statutes applying to Mhite offenders did 
not specify race or status of the victie. HoMever, it is unlikely that a 
black or slave victie could bring charges against a Mhite offender as 
blacks or slaves Mere restricted froe testifyng and hud no le^al status 
as legitimate complainants. According to Mrighf in eost Southern States 
a black could not testify against a Mhite ean even on his OMn behalf. 

These statutes leflected the beliefs of the 1 aM eakers <Mh2te, sales) 
that not only Mas there a differential in hare Mhen rape Mas coeeitted by 
a Mhite eale versus Mhen it Mas coeeitted by a black eale, but that the 
sexual assault of a black feeale Mas not a criee. 

In contrast, the criee of rape coeeitted by a black ean against a 
Mhite Moean Mas seen as the eost serious affront, often resulting in the 
death penalty for the black eale. Courts, hoMever , Mer e rcl uctant to 
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interfere Mith the property of the easters. Penalties for slaveSf 
particularly the death penalty. Mere costly to the OMners and, therefore, 
frequently the easter Mould intervene to protect his own interests.'* 
Masters could atteept to prevent losses their "property" by concealing 
criees or taking the Um into their OMn hands. 

These la«<9 reflect the legal status of blacks as property accessible 
to the Mhit3 eale. John Hope Franklin explains that the rape of a feeale 
slave Mas regarded as a criee only to the extent that it involved the 
trespassing on and destroying of the property of the OMner.*^ QtherMise, 
sexual access to black feaales served to reinforce her status as slave and 
the poMerlessness of the black eale to change this status. 

The residual lepact of racist laMS on response to race and raoei 

After eeancipation of the slaves eany ot the states changed their 

statutes in a eanner sxailar to the Hissouri State Statute 43 of 1870> 

No Negro or Mulatto shall be subjected to any other or different 
ptinishaent for an offense against any laM of this state than 
such as Mould be inflicted upon a Mhite person convicted of a 
like offense. 

Although freedoe for the slave changed the cneinal laMS, change in 
actual application of the cneinal laM did not alMays follow. After 
eaancipation of the slaves there Mas fear on the part of the Southern 
Mhites that reconstruction in the South and liberation in the North Mould 
teach the black that he Mas equal to the Mhite and tr^at blacks Mould 
assert their equality not only economically but socially and sexually vta 
the rape of Mhite Moeen.** And, there Mas the fear that black Moeen Mould 
move out of their position of sexual subservience. 
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In order to •lintiin the «t4tus <)uo <nd due to the absence of 
extensive «nd inttitution*liz.d 1« .nf orce.ent white „n frequently 
took the UN into their own hand*. Biuqhmtn" reportt th*t after the 
Civil U*r, Hith the foraation of the Ku Klux KUn in 1865 in PuUtki, 
Tennettee, the nuaber of lynchmgc increased. In 1873-75, 26 bUckt were 
lynched for rape and four for atte.pted rape. Six were -legally- 
executed. Of the 3,383 blackt lynched during the period 1882-1936, 32. 3X 
«er< accused of raping .hite Ho.en (none .ere lynched for raping black 
Moaen).** Fen Mhitet Mcre lynched.*' 

Even Hhen the legal tyctea had opportunity to intervene the courts 
often reflected prejudices against black offenders and victias that „ere 
once rooted in the laws. In Jackson v. State of Georgia" the criae .ith 
which Jackson <a black aan) was charged .as atteapted rape (against a 
white Hoaanl. In the definition of atteapted rape actual touching of the 
alleged victi. Mas not necessary to obtain a conv.ction. Intent had to be 
shown but the defendant needed only to be .ithin -striking distance- for 
the deteraination of atteapted rape. The racisa ^hich pervaded evidentiary 
requirements for substantiating the charge of rape i, revealed .hen one 
exaaines the way m which the court charged the jury upon the question of 
intent I 

social custoas, founded on race differences, and the fart that 
the defendant is a negro and the feaale a white aay be taken 
into consideration.- •» 

In other nords, it was assuaed that there would be no cause for 
confrontation of a .hite feaale by a black aale unless there .as tht 
intent to rape. In Virginia atte.pted rape of « .hite by a black .as 
considered at heinous at the actual rape. There .as even a statute on 
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record proscribing -iiteail to coaait an assault with yriMlto rap-.— 
«. l*te as 1,51 inAlabaaa a black .„ was convicted of an atte.pt to 
coaait an assault .ith int.nt to rape. Thi. -atte.pt to atteapt to r.pe" 
occurred when a black .ale .tood within 6 feet of a wh-te .oaan who then 
retreated to her hoae. „i. only action .as to stand on the sidewUk 
outside her hose for 30 •inutes.*' 

This indicates that the legislators and judiciary taw every atteapted 
contact .ith a .hite fe.al. by a black .ale a. a rape. rap. atteapt. or 
•atteapt to atteapt- rape. 

In contrast, there i. uttle historical evidence of caw. where 

-t^.-orblac Charged niU. raping, atteaptin, to 

rap., or atteapting to atteapt to r,p. black .oaen. This reflects the 
proposition that black .oaen cannot be raped. Based on this written 
historical evidence one can only assuae that if punished at all for .ape 
Of * black feaale such punish.ent «as infrequent or handled extra-l egal 1 y . 

The contrast of penalties set fort,, for the rape of .hite .o.en, the 
total disregard of rape of black .oa.n, the hiatus in our understanding of 
this criae reflected by absence of inforaation on the rape of black .oaen 
•n history books and journals (despite slave narratives of the 19th 
century .hich do contain accounts of slave .oaen s sexua, v.cti.wation et 
the..ands of .asters and overseers-,, point to the discriaination 

against black .oaen in regard to the criae of rape. 

Today the racial discriaination i, reaoved per se f.o. the actual 
Lma.. that I, the public statutes, codes and ordinances. !t is the 
procedures for ad.inistration .hich are subject to the influence of race 
dis.ri.ination. These include .any points of decision.aking .hich follow 



tht coaaission of a criae and are prior to tubaistion of ttvidinci to tht 
court includingt 

1. tht polict dtcition to record or not to record a coeplaint 

2. the police decision t': record or not to record the coeplaint 
at "founded* 

3. the deciiion to actively inveitigate the coeplaint and take 
an arrett 

4. the prosecutor's decision of nhich charges nill be filed 

5. the decision on bail set for tach defendant <this has an 
lepact on the defendant's abiKity to prepare a defense and 
also to apply pressure on the coeplainant to uithdraM a 
coepl aint > 

6. the prosecutor's decision to enter into or not enter into 
plea-barg^tining and/or to accept a plea cf guilty to a 
lesser offense. 

A fen exaeples, froe cases Mhich occurred in the recent past 
demonstrate the continuing influence of eyths about race, sex and rape on 
these procedures! 

Jaees Hollis <Black) ftbru^ri 3, 1957. Sriffin, Seorgia. The 
17 year old boy was slain and a nhite housewife Mounded by a 
husband nho found thee together, partially clothed, in his hoee. 
A grand jury failed to indict the husband. 

In a southern state in the 1960's, one Negro defendant, accused oi 
raping a white Moean received the death sentence in the saee 
courtrooe in Mhich three eonths before, a Mhite Aan had received a S 
year sentence for raping an II year old black girl.*» 

Andren Lee Anderson <Black) July 17, 1963. Near Karion, Ark. 

Slain by a group of nhite citizens and deputies after nhite 

Moean said he had eolested her 8 year old daughter. Coroner ' s 

Jury rule d justifiable hoeicide . No arrests were eade. 

A black Moean coeplained to the police in a northern city that 
she Mas raped by t^o bl .>ck sen, one of nhoe she once dated. The 
police told the victie they t>«ught she nas lying - coeplaint 
unfounded . 
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A black defendant raped an unearried black Moean at knife point 
thre.lening to retaliate against the Moean's 5 year old son if 
she reports the incident. After she «akes a coeplaint, he is 
pereitte'j to plead guilty to breaking and tnter^no .^g 

A black Moean reports being raped by a nhite sale after a party 
at a neighborhood tavern. The woean is arrested for possession 
of a sNitchblade. 

Hany scholars have studied and written about the double standard of 
justice as it is applied to different races tn recent tiees.^^ A study 
conducted by Narvin E. Wolfgang** exaeined the leposition of the death 
penalty on convicted rapists in eleven southern and bord«r statts. In six 
states the research findings M«re presented as evidence to support 
petitioner's claies of racial discrieination in the adeinistration of the 
death penalty. The study demonstrated tha the death penalty nas 
disproportionately frequently given to blacks for the criee of rape. 
Further, nhen th« race of the victte nas exaeined it nas found that 'a 
statistically significantly higher proportion of black defendants nhose 
victies mire aiute. were sentenced to death. In fact -black defendants 
Mhose victies Mere nhite were sentenced tc death approximately eighteen 
times more frequently , than defendants u any other racial combination of 
defendant and victim.' Antnony Lester reported in 1964 that, -Rape 

IS a capital offense in all Southern States, but no Khite has ever been 
executed for raping a Negro noman," and "in Louisiana from 1900-1950 no 
one, Negro or nhite, nas executed for raping a Negro female. "^•^ These 
findings have great significance not only in relation to the black 
defendant, but point up, significantly, the discrimination against the 
black victim of rape. When black men or nhite men rape black Momen the 
cri^*, if indeed there is a convictiont is judged to be less serious. 
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Another exaaplt illuttratet the continued lepact of the eytht and 
earlier lans on crieinal justice tystee response. In Philadelphia in 
t973-7S the crieinal justice systee's response to 1,198 rape cases nas 
studied. Of these 1,198 rapes, 29 cases (2.4Z) tiere interracial rapes 

Mhere the offender Mas Nhite and the victie Mas black. Hhile 26X of all 
rape cases resulted in prosecution in the Philadelphia courts (at least to 
the levtl of prelieinary hearing) none of the cases of Mhite on black 

r 

interracial rape resulted in prosecution <see T^iile \), This difference 
in rate of prosecution of Mhite on black interracial rape cases coepared 
to all other rapes is statistically significant at p < .01 level. 

Insert Table t here 



CONCLUSION 

It IS the thesis of this paper that because of the long standing vieM 
of black feeale sexuality and the historical lack of legal ,irotection of 
the black feeale, the black victie is vieMed by both rapists and the 
society as a legitieate victie. That is, she ts legitieized as a target 
{or sexual attacki. The black Moean, Mho becoees the 'legitieate victie* 
as a result of the stereotypes Mhich had their early origins in slavery, 
IS denied full protection of the laM. 

Caution euft be exercised in interpretative analysis of a cultural 
theory of race and rape. Kc*«ev'^r, corollary propositions are offered here 
for purposes of future exaeination and testing. 

I. Black feeales in proportion to their representation in the 

population are eore likely to be vtcties of sexual assault than 

Mhites. 
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2. The proportion of black feealei nho are victies of interracial 
rape are draeatically underreported. 

3. The black victie is ^ore often subjected to intensive questioning 
by the pol ice. 

4. The coeplaints of black victies are eore often unfounded then are 
those of Mhite victies. 

5. The charges against the black Moean's offenders are eore likely to 
be reduced. 

6. The rape of a black Moean is treated Mith less seriousness and 

severity in the courts. 

7here is a need to develop a eodel for understanding all categories 
of race and rape-- Mhite/Mhite, Mhite/black, black/Mhite, bl ack/bUck-- 
because different ectivational, situational, and social-political factors 
Mill affect each category. 

But, further exploration of hOM Slavery lepacted on sexual 
victieization of black feeales has leplications not only for 'hose 
interested in race and race relations. If Me accept Lerner's*^' thesis 
that the oppression of Moeen antedates slavery and eakes it possible 
<p.77) and that, in the patriarchal systee, Moeen's (all Moeen's) 
sexuality becoees a coeeodity, then understanding h >m the institution of 
slavery lepacted on black feeales sheds light on the status of ell MOeen. 
Although Mhite Moeen have not (in the U.S.) Iieen subject as a group to the 
brutalization of slavery^ patriarchy legitiiiwee their vict lei zation as 
Mell. 
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TA91E 1 

Prosecution oi nhttt «en Mho raped black Moaen in Philadelphia 1973-7Si 
A coepariton to all other rape cases. 



Racial Characterittici of Rape 





B'B, U-H, and B-H Rapes 


ii'B Interracial 
Rape 


Total 


Prosecution 

in 
Court 


312 (26. 7X) 


0 (OZ) 


312 (261) 


No 

Prosecution 


857 (73. 3X) 


29 (lOOX) 


886 (741) 


lotal 


1,169 (lOOX) 
(97.61) 


29 (lOOZ) 
(2. 41) 


1,198 (ICOZ) 
(lOOX) 



Chi Squ<ra' 10. S7 Hith t d< 
tigni(ic<nt *t p< .01 lavil 
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